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Zoning 


I.  Introduction 

Zoning  is  a  system  of  land  use  regulation  which  allows  a  municipality  to  divide  its 
territory  into  zones,  and  to  establish  for  each  zone  rules  for  the  physical  development  and 
the  use  of  land.  Generally,  zoning  can  be  divided  into  restrictions  on  use:  industrial, 
commercial,  residential  (multiple  family  or  single  family),  etc.;  and  restrictions  on  bulk  and 
height.  Zoning  is  the  primary  means  for  implementing  the  policies  set  out  in  the 
municipality's  official  plan.  Interestingly,  most  jurisdictions  adopted  zoning  before  official 
plans. 


In  Ontario,  zoning  powers  derive  from  the  Planning  Act,  R.S.O.  1990  c.  P.  13,  s.  34: 


Planning  Act,  s.  34 

Zoning  by-laws 

34.  (1)  Zoning  by-laws  may  be  passed  by  the  councils  of  local  municipalities: 

Restricting  use  of  land 

1.  For  prohibiting  the  use  of  land,  for  or  except  for  such  purposes  as  may  be  set  out  in  the  by-law 
within  the  municipality  or  within  any  defined  area  or  areas  or  abutting  on  any  defined  highway  or 
part  of  a  highway. 

Restricting  erecting,  locating  or  using  of  buildings 

2.  For  prohibiting  the  erecting,  locating  or  using  of  buildings  or  structures  for  or  except  for  such 
purposes  as  may  be  set  out  in  the  by-law  within  the  municipality  or  within  any  defined  area  or 
areas  or  upon  land  abutting  on  any  defined  highway  or  part  of  a  highway.... 

Construction  of  buildings  or  structures 

4.  For  regulating  the  type  of  construction  and  the  height,  bulk,  location,  size,  floor  area,  spacing, 
character  and  use  of  buildings  or  structures  to  be  erected  or  located  within  the  municipality  or 
within  any  defined  area  or  areas  or  upon  land  abutting  on  any  defined  highway  or  part  of  a 
highway,  and  the  minimum  frontage  and  depth  of  the  parcel  of  land  and  the  proportion  of  the  area 
thereof  that  any  building  or  structure  may  occupy. 

Minimum  area  and  density  provisions 

(3)  The  authority  to  regulate  provided  in  paragraph  4  of  subsection  (1)  includes  and,  despite  the 
decision  of  any  court,  shall  be  deemed  always  to  have  included  the  authority  to  regulate  the 
minimum  area  of  the  parcel  of  land  mentioned  therein  and  to  regulate  the  density  of  development 
in  the  municipality  or  in  the  area  or  areas  defined  in  the  by-law. 

Prohibition  of  use  of  land,  etc.,  availability  of  municipal  services 

(5)  A  by-law  passed  under  paragraph  1  or  2  of  subsection  (1)  or  a  predecessor  of  that  paragraph  may 
prohibit  the  use  of  land  or  the  erection  or  use  of  buildings  or  structures  unless  such  municipal 
services  as  may  be  set  out  in  the  by-law  are  available  to  service  the  land,  buildings  or  structures,  as 
the  case  may  be. 


<v 

u 

C 

a; 

a; 


x: 

y 

S 

c 

o 

a- 

on 

■4—' 

n3 

H4 

"2 

C 

(U 

00 

(V 


(L> 


on 

o; 


TU 

<L> 

U 

o; 

>-H 

a; 


s  £ 

fC  <LI 

—  XJ 

C  S:' 
a;  ra 
Xi  x: 


o-i  bc  t; 

bO  r  C  OJ 

ro  0-1  ^ 

— .  ^  f-c  03 

rx  ra  E 

>  D  1:  O 

■S  ^  ^  x: 

^  o 

r\  u-i 


00 
a> 

■o  c  M 

Oj 

4-1  on 

D.  Cb  3 

O  Kn'O 


TJ 

re 

1/5 

(b 

a; 

u 

C 

(b 

C 


W3 
C  -b 

'S 

O  i/T 

N  a; 


on 

C 

O) 

^  (l; 


^  o 
o  ^ 


CM 

(M 

•Ex: 
x: 

on 


ro 


X5 

3=:  ^ 

-D  4-^ 

00 


bO 

c 


E 

(D 

> 

o 

Z 


c 

o 

D- 

3 


<U  T 


T  1/5 

— .  dJ 

U  3 

C 

Col 

o  u  £ 


E 

n3 

<4^ 

I 

O 


.  3 

on  _o 

Qj 

on  QJ 

D  X) 

9.  O 

-X  4-> 


X  <v 

•s  E 
o  £ 

•S  i; 

05  .E 

U  on 


U  U 

4—'  4_( 

0^ 

o^  0^ 

a>  00 

on  rH 

3  .S 

O  TJ 
x:  ~ 

Z'  -O 
■3  '*-' 
E  o 

Cb 

x: 

"o  ii  .2f 
‘S 
c  x: 

on  'O 

^  C 

S 

on  0.) 
D  N 
O  ^ 


TD 

C 

i>  E 

>  .3 

“  c 
c  .E 


T3 

J-H 

o  ^ 

.D 

4^  o 
>> 

X)  r-( 

T3  D 

QJ 

~0  -TE 
■>  0/ 
.3  -M 

■3  g 

on 

-  I 

bO  2 
(b  X 
O) 

33  TD 

> 

(V 

x:  u 


ro 


< 

O 


O  .2 


cb 

0/ 


C  V5 

0/  aj 

tU  1/5 

x; 

H  u 


.  < 
i  TE 

■o  E 
E  2 

•I 

s  c 

O  O 

C  1 

0/  XJ 

■o  i^' 

-  4-* 

u 

4-*  ‘-H 
(J  Wh 

b-i  00 

on  “ 

^  C3 
<L> 

»- 

X!  fb 

bOu- 

'S  o 

r*  on 

a> 

ot-*  on 

c  JS 

OJ  "u 
-  3 

■2  o 
u  X 


0/ 

X 

H 

X 

I 

D 

X 

c 

tb 

ro 

i 

D 

cm' 

I 

D 

*-H 

o; 

X5 

C 

ZJ 

on 

<V 

e 

o 

u 

TD 

c 

ro 


on  r-' 
on  ” 
03 

U  5 
3  "o 
X  c 

!/5  tb 

^  E 

>4-.  (L* 

>— I 

(V 

3  QJ 

c  -o 

05 

>  X 

<  c 

X 

"5 

o  X 

X  ^ 
14—1  c 
O 

X  x' 

-w  +J 

>-H  kH 

o  o 
c  c 

>4  05 

"oi  ■:E 

.M 

rs  o 


I’sg  s 

D  QJ 

3  .2  O 

.Jh  ^  O^-l 

"3  ^  ° 
O  04  E 

c  ^ 

^  Uh 

-S 

o 


-o 

<v 

B 

B 


<v 

(V 

<4— c 

o 

ro 


QJ 

QJ 

u 

a 

cx 

< 


QJ 

QJ 

U—i 

O 

CSJ 


3o<r 


C3 
on 

QJ  QJ 
^  XJ 

c  ^ 

—  u 
■o  c 

oj  ••^ 
4-'  4-' 
QJ 

1-1  QJ 
QJ  <4^ 

B  o 

D  ^ 

C  ^ 

QJ  4^ 

^  ^  s 

OJ  QJ  ^ 

X  ■ 


1/5 


o 

o 

X 

u 

r  1/5 


0/ 

X 


2 

CM  E 

10  2  0/  — 
X  X-  IkH 

44  U  0 

on  O 
on 

'4-<  ^ 

OJ 

E  o 


1/5 

05 

i4n  ^ 

3 


2  3  X 

O  o  1/1 

-  3 

+4  u 

33c 

3 


05 


H  E  D-Mf 

4-»  *  I 

■  ■  E^ 


D  D 


X  tb  ^ 

^  05  o 

tb  1/5 


1/5 

3 

O 

X 

tb 

> 

01 

X 


>->  05 

O 

3 

SX  05 

^  ^X 

'Eh 

on  ~ 

QJ  ^ 
on  QJ 


3 

£  > 

on 

1/5' E 
Cl,  <J 
O  C 
X 

'O 
iX"  o 

c  o 

tb 

X  ^ 

1/,'^ 
QJ  04m 

4->  ^ 

44 
QJ  U 

4^  Qm 
on 
-4  QJ 


t: 

c 

QJ 

TD 

Tj 

X 

a; 

4-* 

D 

X) 


QJ 

on 


QJ 


QJ 

X 


nj 


bO 

C 

OJ 


Q^  ^ 

X 

4-4  QJ 

C  X 


QJ 

o; 

'4-< 

O 

o 


QJ 

on 

D 

Uh 

(V 

X 


05 

05 

X 


1/5 

X 

tb 

O 


05 

3 

O 

05 

U 

C 

tb 


3 

O 

X 

tb 

14—, 

O 

X 

X 


_3  X  5 


tb 

X 

c 

tb 

3 


3 

X 

3 


tb 


05 

E 

o 


■M  bO 

05  C 

X  3 

c 

3  05 

05  X 
05  5S 
>  05 

■w  X 

^  3 
X  3 
■“  tb 

^  tb 
C  05 

>4  fb 

■S  I 

C  E 

tb  X 

—  > 

_3  05 

r-'  4-> 


05 

bo ' 
tb 

1-4 

05 

> 

tb 

C 

tb 

bO 

3 


3 

O 

1/5 

X 

3 

tb 


1/5 

C 

o 

x 

04 

05 

O 

X 

05 

+-, 

X 

_bp 

1/1 

X 


E  £ 

"x  m 
&C 

<x 

.  (L) 

rc  3 
i:  Tj 
c 

jon 

QJ  on 

<D 

X  QJ 
QJ  bO 
Oh 

Dm  = 

4—  QJ 


u 

D 

(JU 


M4 

0 

QJ 

4m 

CZ 

4mm 

0 

bJO 

P 

t/n 

4-4 

0 

oj 

u 

X 

-M 

kk 

0 

no 

QJ 

-S 

CM 

1 

4m 

0 

4-4 

u 

QJ 

3 

0 

N 

M-m 

0 

t/n 

f3 

t/n 

QJ 

c 

fT3 

c 

P 

bc 

D 

u 

t/n 

D 

p 

D- 

c/n 

C 

Mk 

0 

QJ 

4-4 

D 

D 

41 

4m 

0 

P 

QJ 

Tb 

4-4 

t/n 

b' 

q 

QJ 

s: 

4-4 

X 

M 

tb 

0 

C 

'i 

4>4 

D- 

0 

QJ 

x: 

4-4 

1/ 

X 

D 

X 

0 

X 

Tb 

Tb 

44M 

p 

ra 

a 

4d 

'C 

p 

4-4 

Tb 

05 

X 

c 

cz 

0 

0 

QJ 

bO  H  3  ,  , 
tb  .  O  .2 

X  on  4, 

•  ^  4_»  4-4 

>  u  05  ^ 

•3  x:  ■ 

05 

X 


05 

X 


1/  Q, 
bO 


1/5 


X 

3 


0 

05 

X 

o 


O 
r 

C  X 


05 


.3  05 

X  3 

t-  O 


1/5 


^  E 

tb  05 
O4  05 

-  £ 
QJ  ^ 
bO^ 
u,  O 

^  cz 
QJ 

^  J;:; 
X  ^ 

4-4  QJ 

1/  E 

05  ,, 


X 

X  c  "T 

X  o  E 

^  W-TE 

3 


D 


C 

,  tH  (Z 

E  3  -E  ro 

D 


CM 


on 

4-4 

U 


E  X -S 

H  .11  D 

U  - 

■  .S  a;  V 

E  Sc 

O)  t/n 

X  ■"  <  X 

05  ^  05 

05  C  TE  X 

Itk  ^  ^c 

3  05  (J 

^  == 

X  <  X 


05 

4-4 

on 

P  o 


3 

05 


X 
3 
O4 

1/0  X  05 

•  ^  4-4  4m 

05  -2  ™ 

c  SbE 

tb  05  ^ 

•E  P 

X  X  -P 
O 

QJ  i: 
r:  ^ 

■x  E  ^ 
14-1  3  P 
o  *- 

^  1/ 

■!->  k4  bO 

PEC 
05  X  ■- 

E  S  ^ 
5  3  E 
2  '2 
O  t'’ 

E  ix)  . 
3  C  E 
P  X  S 
E  X  Cl, 
X  3  04 
H  X  tb 


^  00 

c 

X  .2 
QJ  on 
N] 

o 

X  Cl- 

4-4 

=I  4-^ 
cz  U 
QJ 

<-4M 

on  ^ 

QJ 


X  o 

4-4 

.£ 

-44 

p^  b.. 

^  2 
tb 

05 

ko 

tb  o 


(X)  ^ 

C  c 
X  P 

QJ 

ol  E 

0  E 

P  5o 

a  2 


(Ti 

44 

o 

o 

p:^ 

5/5 


13 

s: 

c 

on 

U 

o 

N 


0) 

4- 

S 

44 

O 

2 

o 

X 

H 


> 

X 

Tj 

P 

X 


05 

t/5 

a 

u 

05 

X 


c 

o 


u 

05 

X 


a 

£ 

X 

c 

c 


05  X 
X  05 

u 

— '  a; 

Lh 

C 


C 

O 

N 


05 

CD 

150 

1/) 

1/) 

X 

05 

CD 

05 

LM 

c 

0 

c 

0 

X 

•  mH 

X 

«mH 

X 

c 

X 

c 

0 

05 

kk 

N 

c/3 

0 

X 

p 

X 

a 

P 

0 

OJ 

s 

o' 

c 

s 

43 

>s 

V* 

(/n 

1/) 

05 

C3 

15C5 


X  u 


o^H 

X 

pl 

§  § 

X  N 

L— > 

3  05 

X  -c: 

*-•  iP 

150 

C  05 

O  CD 


< 

X 

c 
c 


p  <  £ 


r-. 

OJ 


O' 

>0  1/0 
05 

kr-l  >-l 

X  05 


P  3 

CP  P 


05 

X 


c 

05 


c 

J/O 

'05 


P 

o 


t/o 

3. 

3. 

05  C3 

'l/5 

05 

05 

u 

a  q 

U 

C 

LkH 

T  3 

P 

C 

o 

150 

^  •§ 

.— 

'P 

1/5 

05  P 

P 

c 

P 

■5  2 

Lk-I 

0 

CP  ^  x 


P  fP  X 

05  U  x 


c 
X 
X  p 


05 


05 


3  ■  4X 
Ph 

c 


o  c 

^  -S 

05  X 


05 

X 


^  a 


on 

D 

05 

X 


t/3 

CD  CU 
P 

0 

X 

X  43 
'£  OkH 

05 

43 

0  0 

0 

3k  3 

P 

"  05 

X 

05 

4—, 

o 

'u 

O 

I/O 

1/0 

a 


05 

o  ■£ 


05 

c 


o  o 

lE 

kH 

.05 


33  £ 


k-i 

-E 

X 

£ 

< 


c  P 
-  ^ 


05 

U 

,c 


o  -E 

'3  >' 


05  U  X 
3  05 

£  X 


p 

o 

u 

05 

X 


bi 

05 

>  X 

05  5^ 

£  -S 

o  c 

u  O 

:  N 


>4 

c 

Q 

&, 

£ 

o 

U 

b' 

Q^ 

4 

05 

2 

£ 


"o 

3 

U5 

S-. 

O 

0; 

3i 

3 


D 

MJ 

H 


on 

2 

O 


u 

on 

H 

Co 

C3 

UJ 

U 

X 

w 

on 

VO 

m 

on 


CM 

CM 


VO 

CM 

Ch 


2  X 

C  05 


p 

O 

U 

05 

X 


c 

_o 

’3 

■£4 

o 

05 

X 

+4 

X 

05 

kk 

05 

> 

"05 

X 

Q 

2 

< 

kj 

CC 

CJ 

X 

H 

D 

on 

UJ 

U 

H 

on 

D 


O  tb  9^ 

X  E  1 

tb 


—  05 


3 

O 

*4-, 

tb 


X 

c 

O  tb 

B-Z!  .X 

n> 

See 


.£■00 
.2  b.^0 
S  bq 

|G2 

0^1 


X  ^ 

O  o  o 

£  -  § 
-5  i/n 
1/  xo 

E  P 


o  o 

1/i 

X 

c 

E  ib  y 


<  X  X  y  y  X 
boX  X  X 

-k  4-k  ^  , 


E  i  P 

"tb 


3 
X 


05 


jE  tb  1/ 
P"  05  >4 

tb  1/  5 


3 

2x 

X  bO-3 

o;  a> 


cZ 

M-m 

vn 


QJ  4m  QJ 

oJ  >  P  X 

„  >  g  +k  tb 

3  PTn  05 


-C 

s 

'-Mm 

2 

< 

X 

kk 

'4-M 

0 

u 

2 

4m 

0 

44-H 

s: 

1 

Br 

u- 

'f3 

tb 

> 

05 

QJ 

4m 

0 

44m 

QJ 

JC 

QJ 

C 

’G 

c 

U 

£ 

0 

x: 

t/n 

05 

P 

X 

M-m 

o 

-C 

4-4 

Uh 

o 

c 

4-4 

OJ 

QJ 

M-m 

o 

o 

00 


cz 

Cl, 

Um 

QJ 

4-4 

n3 

QJ 

bM 

b^o 

QJ 


£15. 

k  tb  05 

E'  05  2 
X  2  X 
5fx 
P  >^X 

r  2  X 
QJ 

e  S 


QJ  >M 

x: 

rz 


<V 

x: 

4-4 

4m 

o: 


QJ 

QJ 


C 

CZ 

4-4 

c/n 

O 

t/n 

QJ 

4m 

CZ 


QJ  CZ 


<v 


«/n  QJ 

x:  ^  ^ 
u  5 

0  (/n  X 

nj  (U 

i2  >--p 

O  X  >50 
^  tb  — ' 
05  o  — 

KA  .4-4  L4 

tb  l5  .2 

X  tb  4-i 
kk  tb 
>  Dk 


C  X 


on  X 

05 

4m  »-M 

E  P  2 

X  X 

o  b 

■P  05  1 

X  E 

<1J  •-^ 

X  . 

4-*  '0 
^  C  ■-M 

^  s 


o 

c/n 


X 

O 

4m 

Dm 

QJ 


QJ 


QJ 

4m 

D 

CT 

t/n 

D 

q; 

QJ 

4-' 

4m 

D 

O 


^  O- 

Dm  ^ 

S  1 

^  -44 

*r  t/n 

-3  3  2 

05  1/  > 

>  tb 

O  05  TE 

E  c 

tb 


X 

I  s 


3 

05  X  X 

X  3  O 

f—  tb  X  X  3  bO  X 


c  2 


05  3-  U 
_C  Cm 

Cm  q  P 

—  -M 

X  kk  M 
bO  O  05 

P  DkX 

2-  R 

X  tb  X 

4-4  4m 

4-4  >E 

0-^  £ 

QJ  QJ 

3  ''^£ 

>X  P 

<  £ 


Jx  x:  ^ 


4. 

QJ 

4—' 

E 

u 


C  2 


T3 
n3 

O  o 
o  J:: 

t-4  *-^ 

^  i 

§  - 

4m  QJ 

X  -P 

4-4 

4m 

QJ  C 
>-•  ^ 
o  ™ 

3  1/ 

^  b 

05  § 

3  -P 

X  .£ 

X 

QJ 

r-  0^ 

QJ 
U- 

X  M 

£  05 

05'  ^  X 
3  .  05 

3  X  X 

5  p  2 

>  O  tb 
<  C  X 


05 

u* 

U 

CZ 

00 

'O 

bO 

C 


cz 


O 

u 

t: 

c 


cz 


C 

5 


2 

X 

QJ 

> 

2 

4-4 

4h 

03 

D 

0 

x: 

UJ 

c 

QJ 

4m 

c 

QJ 

QJ 

0 

x: 

4-4 

4-4 

bO 

0 

4-4^ 

D 

4-4 

t/n 

QJ 

*4-4 

4-4 

T? 

0 

CZ 

n 

0 

QJ 

4h 

x: 

4-4 

Qj" 

03 

4m 

D 

bO 

03 

QJ 

4-4 

03 

0 

Tb 

0 

> 

Dh 

03 

QJ 

^- 

1 

4-4 

OJ 

t/> 

fb 

4-4 

u 

QJ 

44m 

0 

2 

QJ 

x: 

Tb 

D 

QJ 

QJ 

JD 

4-4 

c 

4-4 

0 

Tb 

c 

Xb 

4-4 

4m 

03 

0 

-C 

cyn 


P  5 

QJ  QJ 

SZ 


-  B 

n-t 

QJ 

^  QJ 

Ij  m 
D-  M 
D-_^ 


D  u 

O  03 
t/n  ^ 

QJ 

-D 

4-4 

p:; 

c 


05 

3 
P 

05 

>  X 

<  < 


p 

O 


O'. 

o 


■o 

C 

P3 

on 

Q 

-J 

O 

z 

>- 

DS  TD 
U  OJ 

2  2 

uj  8 

U  E 


H 

on 

D 


cc 


O) 

C 

o 

05 

03 

QJ 


O 

Z 


pjj 

H 

z 

< 

> 

OJ 

D 


Z 

< 

> 


Di 

UJ 


H 
D 

CQ 
PJ  QJ 

y  u 

H 

y  ^ 

oi  cc 
2  2 


c 

•M 

c 

o 

N 

(4- 

O 

c 

••mi 

Cl 

•»«* 

O 

-c 

4«l 

c 

o 

4w 

o 


(/3 

o; 

> 


Ph 

a 

c 


OJ 

> 

OJ 

in 

03 

C 


C 

O 

u 

c 

’S 

o 

N 

c 

o 

QJ 

S-4 

2 

a 

>_ 

OJ 


OJ 


u  <1^ 

c  ^ 

UJ 

.  T3 

§  C 

c  ^ 

si 

x: 

+- ' 

o;  u 

.1-H  'pl 
-I— '  J-H 

C  o 
>  ^ 

(U  <K 

s 

o 

C 

""  c 
CD  o 

•S  T3 
C  CJ 

o  a 

N  ^ 


CD 

C 

5 


OJ  CLI 

■£  i 

CD 

U  S 
O 


S2  U 
o 

^  p 

U  >-' 

c  ^ 

s  z 

on  O 

•t— » 

J-H  ^ 

<V  g 

(-C 

o  ^ 

-C  J 

u  < 

a;  X! 


o  -  £ 


d 

4— > 

3 

d 

)-< 

d 

C 

d 

3 

4-, 

3 

d 

3 

O 

'4_ 

O 

d 

3 

3 

o 

4—* 

CD 

CD 

LL 

N 

3 

d 

2 

2 

cr 

t/5 

f  ^ 

C 

t-H 

L, 

1 

3 

2 

d 

d 

V  J 
> 

• 

4-J 

c 

o 

3 

3 

!_ 

X 

X 

3 

3 

c 

o 

c 

_3 

3 

i-i 

d 

•  ^H 

CU 

X 

d 

CD 

4—, 

d 

> 

< 

d 

X 

0-1 

O 

£ 

CD 

CL, 

o 

QJ 

2 

3 

4— » 

3 

o;  ^ 

c/D  Q; 

"C  ^ 

^'g 


c  o 

2:^  2 


QJ  .£ 


CX  CD 

e  c 


C3 

c 


cu 

03 
d; 
U  x: 


o 

u 


C  X! 
uo  d; 
to  4-* 
OJ  ^ 

u  3 
m  ^ 

c  £ 

(D 

I  > 

s  ° 

OJ  P-i 

X5 

2 
.2  o 

u 

^  /-H 

t7l 

03  rj 

OJ  .i=; 

^  x: 

D 
Xi 


'O 

c 

a 


£  .. 

o  c 
V 

OJ  N 

x:  Qj 

•I— »  J-i 
^  2 

4-r 
CD  03 
CD  di 

c  § 

I  2 

}-H 

C  O) 
.2  £ 
2  < 


to 

<D 

to 

to 

a; 

C 

•  r^ 

03 

X 

Xi 


^  -o 
U  2 


o 

d 

2 

o 


c 
c 

C3 

a 


03 

03 

d 

U 

u 

C3 

03 


C 

o 


2  d 
J>  C  N 

Q) 

P-  uu  ^ 
Cl,  r-r^  O 

o  .5 

“1  E 

t-  £  0, 

d  -LO 

-Q  03 

c 

C 

o 

u 
u 
C3 


d 

u 

Ph 

C 

o 

03 


.id  d 

03  ^ 


,c  2 


d 


d 

C 


T3 

C 

C3 

J 

>. 


d 

x: 


„  c 

C3  u 
CD  O 

2 

^  < 
o 


03 

d 

T3 


o  a 


03 

c 

"jC 

o 


2  ^ 

CD  g 

'd  d 

x:  'O 


■C  O 
T3  +- 

c  c 

'o 

■L-  CL, 

03 

CD  lh 

x;  cu 

S  O 


x: 

o 

Lh 

Cl 


X! 

d 

u 

C3 

C 

d 


03 

C 

d 

Lh 

O 

2 

4—1 

c 

d 

2 

'c^ 

d 

Lh 


q;  d 

L-, 

C4 

CL 
C 


d  uj 

o 

cu  C 

x: 


c 

< 


£ 

o 


03 

c 

X! 

C 


d 

c 

c 

d 

> 

< 

x: 

x: 


d 

x: 


^  £  >' 

l§ 
£2 

£  2 

— '  a 

Z'  £ 

•*-'  jD 

03 

i-S 

^  c 

£  2 
^  d 
XS  L- 

3  o| 
o  ^  x: 


L-  CU 

•'■'  u 

2  ^ 

d  X 

XI  ^ 

C 


X 

C 

C 


X 

o 


d 

Lh 

Cl 


.  d 

^  c/^ 

t 

C  C3 

C/3  •- 

X  O 
X  on 


C 

d 

£ 

Lh 

a 

CD 

d 

x: 


03 

d 

2 

> 

X 

c 

C3 


03  .d  cc 

s  s?  § 


o 

£ 

b 

c 

c 

o 

• 

03 

a 

2 

X 

d 


d  .s 
2  2 
2 


d 

(3 

x; 

£D 

a 

tx 


d 

LX 


\0  d 

.£ 

^  2 
^  o 

00  03 

CD  g 

u 

a 

s 

^  3 
_  O 

2  ^ 
CD  cn 
u 

d  x 

D| 

2^  wn 

c  ^ 

£  b 
£  2 
o 

U  X 

'g  § 
§2 
D 

C  14-1 

o  o 

3  3 

5  £ 

CD  3 
d  5 
Dc^  2 


d 

J/3 

t 

o 

X 


o 

L-, 


CD 


2 

L4 

d 

Cl 

O 

L4 

2 

d 

X 


d 

03 

3 

X 

C 

3 


Lh 

G 

2 

X 

u 

03 


c 

O 

03 

2 

2 


tradition  provides  interesting  background  on  some  of  the 
factors  which  influenced  zoning... 
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How  Land  Use  Decisions  are  Made 


The  following  snewspaper  articles  chronicles  a  conflict  over  the  proposed 
development  of  a  particular  parcel  of  land  in  Scarborough.  Note  the  different 
interests  involved  and  their  strategies,  and  the  types  of  arguments  made.  What 
planning  considerations  were  involved  in  the  decision  making  process?  Keeping 
in  mind  Nelson's  analysis,  how  would  you  characterize  this  process? 

Kerry  Gillespie,  "Councillors  vote  against  housing  plan",  Toronto  Star,  8  April  2004 

Protect  the  monarch  butterflies,  the  blackberry  patch,  the  white  tail  deer  and  even  the 
skunks.  That's  the  message  Scarborough  councillors  heard  and  heeded  yesterday  when 
they  voted  to  keep  as  parkland  a  vacant  lot  where  the  city  wants  to  build  90  affordable 
homes.  It  was  a  bleak  signal  to  73,000  families  in  Toronto  waiting  for  a  home  they  can 
afford  and  thousands  more  who  live  in  homeless  shelters,  said  Habitat  for  Humanity's 
CEO  Neil  Hetherington.  "We  can  tell  the  6,900  children  living  in  the  shelter  system  now: 
'Good  news,  we've  just  preserved  an  open  area  for  you,'"  he  told  the  Toronto  East 
community  council,  which  is  made  up  of  local  city  councillors.  Hetherington  said  he'd 
rather  tell  low-income  working  families  that  "we've  actually  started  to  develop  affordable 
homes.  We  can  develop  a  home  and  provide  you  with  hope  and  dignity." 

The  debate  is  over  a  parcel  of  land  southeast  of  Lawrence  and  Morningside  Aves.  Those 
on  the  other  side  of  the  fight  were  equally  impassioned.  "Do  we  destroy  the  environment 
for  the  sake  of  90  families?  1  say  no.  This  is  more  valuable  to  the  public  as  open  space 
than  for  homes  for  a  fortunate  90  families,"  said  Councillor  Glenn  De  Baeremaeker... 

Bruce  Smith,  a  long-time  local  resident,  described  the  wonderful  times  he  and 
neighbours  have  wandering  through  the  wooded  area.  "This  property  is  home  to  wildlife 
that  must  be  protected.  There  are  raccoons,  foxes,  skunks,  deer,  bats  and  a  wide  variety 
of  birds,"  Smith  said.  It's  also  a  play  area  for  local  children  who  "build  forts  among  the 
trees  and  catch  bugs,"  he  said.  "On  a  hot  summer  day,  families  pick  buckets  of  berries 
from  the  large  blackberry  patch.  These  experiences  should  not  be  taken  away  from  our 
community." 

The  city  designated  the  land  for  housing  in  1997.  But  nearly  900  residents  recently 
signed  a  petition  saying  they  want  it  turned  into  parkland.  Up  against  them  are  700 
nuns  from  40  different  congregations  who  have  raised  $2.3  million  for  this  project  after 
the  city's  housing  staff  chose  the  site.  In  an  8-1  vote,  most  councillors  sided  with 
residents.  The  matter  goes  to  full  council  next  week,  where  the  pro-parkland  decision 
could  be  upheld  or  overturned. 

"This  land  should  be  green  forever.  We  can  build  townhouses  somewhere  else,"  De 
Baeremaeker  said.  De  Baeremaeker  even  offered  up  a  site  in  his  ward  beside  the  LRT 
station  at  McCowan  Rd.  and  Highway  401. 

While  several  councillors  said  they  were  voting  for  the  parkland  option  because  of  De 
Baeremaeker's  offer,  the  city's  housing  development  officer  wasn't  impressed.  "It's  the 
oldest  and  most  common  bait  and  switch  game  that  has  people  dancing  all  around  the 
city  and  never  getting  anything  built,"  Peter  Zimmerman  said.  He  pointed  out  that  the 
McCowan  and  401  site  isn't  suitable  for  low-rise  houses,  which  is  what  Habitat  for 
Humanity  volunteers  build... 

Residents  spoke  about  preserving  green  space  yesterday,  but  that's  not  the  whole  truth, 
Zimmerman  said.  He  has  read  all  the  letters  opposing  the  housing  that  were  submitted  to 
the  city  after  last  month's  information  meeting.  "Half  of  them  were  about  property 
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Note:  Loralaia  Management  Ltd,  v.  Oshawa  (City) 

(2002),  32  M.P.L.R.  (3D)  52  (O.M.B.);  2004  CARSWELLONT  1289  (DIV.  CT.) 
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Loralgia  purchased  property  in  the  central  business  district  of  Oshawa  that  was  zoned  to 
permit  operation  of  a  medical  clinic  and  pharmacy.  It  did  so  with  the  intention  of 
relocating  its  clinic  for  patients  with  narcotic  dependencies.  The  clinic  had  been  in 
operation  at  another  location  in  the  same  city  since  1997  and  employed  methadone 
maintenance  treatment.  Loralgia's  request  for  a  building  permit  was  referred  to  city 
council  and  discussed  at  a  public  meeting  without  notice  to  the  owner.  Based  on 
ratepayer  resistance  to  the  clinic,  the  city  passed  an  interim  control  by-law  prohibiting  the 
use  of  the  land  for  treatment  of  narcotic  dependent  persons.  Loralgia  appealed  to  the 
O.M.B.  At  the  hearing  the  city  attempted  to  support  its  use  of  the  interim  control  by-law 
on  the  grounds  that  it  was  concerned  about  the  lack  of  parking,  loitering,  public  safety, 
and  downtown  revitalisation.  The  OMB  disagreed  and  repealed  the  interim  control  by-law 
on  the  ground  that  the  city's  reasons  did  not  amount  to  a  planning  rationale,  as  is 
required  by  the  Planning  Act.  According  to  the  OMB,  "what  the  City  had  done  was  ban  a 
specific  type  of  medical  clinic  based  not  on  the  function  of  the  clinic  but  on  those  who  will 
use  the  clinic  and  what  their  medical  condition  is".  (O.M.B.,  para.  23)  The  city  appealed 
the  board's  decision  to  the  court,  but  that  appeal  was  dismissed.  The  court  held  that  the 
OMB  has  wide  powers  to  review  interim  control  by-laws  and  was  clearly  acting  within  its 
jurisdiction  in  deciding  that  there  was  no  legitimate  planning  rational  for  passing  interim 
control  by-law  in  question. 
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Role  of  the  Ontario  Municipal  Board 


Introduction 

Perhaps  no  aspect  of  the  land  use  planning  system  in  Ontario  is  as  controversial  as  the  Ontario  Municipal  Board  (OMB).  The 
following  description  of  the  OMB  is  given  on  its  website  (<<http://www.omb.gov.on.ca/>>): 

The  Ontario  Municipal  Board  is  an  independent  adjudicative  tribunal  that  hears  appeals  and  applications  and 
resolves  land  use  disputes  under  a  variety  of  legislation. 

The  Ontario  government  appoints  Members  to  the  OMB.  Members  include  people  from  different  areas  of  the 
province  with  diverse  backgrounds  such  as  lawyers,  former  elected  officials,  engineers,  surveyors,  planners  and 
public  administrators. 

Some  of  the  issues  that  the  OMB  deals  with  include: 

*  official  plans 

*  zoning  by-laws 

*  subdivision  plans 

*  consents  to  sever  land 

*  minor  variances  from  local  by-laws 

*  development  charges 

*  applications  for  aggregate  licences,  and 

*  compensation  for  expropriated  land. 

You  may  have  already  formulated  an  opinion  about  the  OMB  based  on  the  caselaw  you've  read.  As  you  read  the  following 
case,  evaluate  the  justifications  for  review  of  municipal  decisions  by  the  OMB.  Also  recall  our  discussion  of  Komesar's  "Law's 
Limits"... 


Re  Hopedale  Developments  Ltd,  and  Town  of  Oakville 

[1965]  1  O.R.  259-266  (ONT.  CA.) 

1  This  is  an  appeal  upon  a  question  of  law  only  from  an  order  of  the  Ontario  Municipal  Board  (hereinafter 
referred  to  as  "the  Board")  dismissing  an  application  by  the  appellant  for  an  order  directing  the  council  of  the 
respondent  municipality  to  amend  a  restricted  area  zoning  by-law. 

2  The  appellant  owns  approximately  4  Vz  acres  of  land  in  the  Town  of  Oakville  which  land  was  zoned  in 
1959  by  By-law  133  of  the  Township  of  Trafalgar  to  permit  use  only  for  semi-detached  houses  and,  for  one  lot, 
for  a  single-family  home.  The  land  is  situated  in  a  part  of  the  town  in  which  the  development  has  been  mainly 
of  a  single-family  character  but  which  has  adjacent  to  it  a  10-acre  shopping  centre. 

3  The  Township  of  Trafalgar  was  amalgamated  with  the  Town  of  Oakville  to  form  a  new  town  under  the 
name  of  the  Town  of  Oakville  in  January,  1962.  The  history  of  the  development  prior  to  passing  the  above  by¬ 
law  in  1959  is  outlined  by  the  Board  in  its  reasons  as  follows: 

The  land  use  of  the  subject  site,  some  4  Vz  acres,  was  originally  commercial  to  accommodate  a  shopping  centre 
to  serve  the  area.  At  this  time  all  of  these  lands  were  within  the  confines  of  the  Township  of  Trafalgar  and  the 
planning  of  the  area  had  been  carried  out  by  that  municipality  prior  to  its  annexation  to  Oakville.  A  study 
undertaken  by  the  Trafalgar  director  of  planning,  now  occupying  the  same  position  in  the  town,  indicated  in 
1958  that  the  5  acre  commercial  site  was  not  of  sufficient  size  to  service  adequately  the  projected  population, 
and  accordingly  the  developer  was  prevailed  upon  to  utilize  10  acres  of  existing  single-family  lands  lying  to  the 
west  for  the  purpose  of  a  larger  shopping  Plaza.  Since  the  subdivider  had  at  this  stage  registered  and  fully 
serviced  70  single-family  lots  on  the  westerly  parcel,  the  change  in  location  was  accomplished  at  the  cost  of 
abandoning  water,  sewer  and  road  installations  for  some  33  lots.  In  consideration  of  this,  the  Planning  Board 
recommended,  and  it  was  concurred  in  by  council,  that  on  the  lands  surrounding  the  new  site,  including  the 
former  commercial  zone,  there  should  be  established  a  classification  of  land  use  to  permit  the  erection  of  74 
semi-detached  dwellings,  100  apartment  units  and  10  single-family  detached  dwellings. 

Considerable  opposition  was  raised  to  the  change  by  the  residents  of  the  surrounding  area  at  a  meeting  of 
Council  and  at  this  stage  the  subdivider  agreed  to  a  compromise  whereby  34  semi-detached  units  would  be 
erected  in  place  of  the  100  apartments. 
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IV.  The  U.S.  Approach 

In  the  U.S.,  in  addition  to  the  question  of  statutory  authority,  conditions  and  charges  required  in  exchange  for 
development  approval  are  examined  under  the  taking  clause,  which  states  that  "nor  shall  private  property  be 
taken  for  public  purpose  without  just  compensation".  When  will  a  condition  or  a  charge  cross  the  line  between 
regulation  and  a  taking? 


Nollan  V.  California  Coastal  Commission 

483  U.S.  825  (1987) 

Justice  SCALIA  delivered  the  opinion  of  the  Court. 

James  and  Marilyn  Nollan  appeal  from  a  decision  of  the  California  Court  of  Appeal  ruling  that  the  California 
Coastal  Commission  could  condition  its  grant  of  permission  to  rebuild  their  house  on  their  transfer  to  the 
public  of  an  easement  across  their  beachfront  property.  The  California  court  rejected  their  claim  that 
imposition  of  that  condition  violates  the  Takings  Clause  of  the  Fifth  Amendment,  as  incorporated  against  the 
States  by  the  Fourteenth  Amendment.  Ibid.  We  noted  probable  jurisdiction. 


The  Nollans  own  a  beachfront  lot  in  Ventura  County,  California.  A  quarter-mile  north  of  their  property  is  Faria 
County  Park,  an  oceanside  public  park  with  a  public  beach  and  recreation  area.  Another  public  beach  area, 
known  locally  as  "the  Cove,"  lies  1,800  feet  south  of  their  lot.  A  concrete  seawall  approximately  eight  feet  high 
separates  the  beach  portion  of  the  Nollans'  property  from  the  rest  of  the  lot.  The  historic  mean  high  tide  line 
determines  the  lot's  oceanside  boundary. 

The  Nollans  originally  leased  their  property  with  an  option  to  buy.  The  building  on  the  lot  was  a  small 
bungalow,  totaling  504  square  feet,  which  for  a  time  they  rented  to  summer  vacationers.  After  years  of  rental 
use,  however,  the  building  had  fallen  into  disrepair,  and  could  no  longer  be  rented  out. 

The  Nollans'  option  to  purchase  was  conditioned  on  their  promise  to  demolish  the  bungalow  and  replace  it.  In 
order  to  do  so,  under  [regulation],  they  were  required  to  obtain  a  coastal  development  permit  from  the 
California  Coastal  Commission.  On  February  25,  1982,  they  submitted  a  permit  application  to  the  Commission 
in  which  they  proposed  to  demolish  the  existing  structure  and  replace  it  with  a  three-bedroom  house  in 
keeping  with  the  rest  of  the  neighborhood. 

The  Nollans  were  informed  that  their  application  had  been  placed  on  the  administrative  calendar,  and  that  the 
Commission  staff  had  recommended  that  the  permit  be  granted  subject  to  the  condition  that  they  allow  the 
public  an  easement  to  pass  across  a  portion  of  their  property  bounded  by  the  mean  high  tide  line  on  one  side, 
and  their  seawall  on  the  other  side.  This  would  make  it  easier  for  the  public  to  get  to  Faria  County  Park  and  the 
Cove.  The  Nollans  protested  imposition  of  the  condition,  but  the  Commission  overruled  their  objections  and 
granted  the  permit  subject  to  their  recordation  of  a  deed  restriction  granting  the  easement. 

On  June  3,  1982,  the  Nollans  filed  a  petition  for  writ  of  administrative  mandamus  asking  the  Ventura  County 
Superior  Court  to  invalidate  the  access  condition.  They  argued  that  the  condition  could  not  be  imposed  absent 
evidence  that  their  proposed  development  would  have  a  direct  adverse  impact  on  public  access  to  the  beach. 
The  court  agreed,  and  remanded  the  case  to  the  Commission  for  a  full  evidentiary  hearing  on  that  issue.  Id.,  at 
36. 

On  remand,  the  Commission  held  a  public  hearing,  after  which  it  made  further  factual  findings  and  reaffirmed 
its  imposition  of  the  condition.  It  found  that  the  new  house  would  increase  blockage  of  the  view  of  the  ocean, 
thus  contributing  to  the  development  of  "a  'wall'  of  residential  structures"  that  would  prevent  the  public 
"psychologically  ...  from  realizing  a  stretch  of  coastline  exists  nearby  that  they  have  every  right  to  visit."  The 
new  house  would  also  increase  private  use  of  the  shorefront.  These  effects  of  construction  of  the  house,  along 
with  other  area  development,  would  cumulatively  "burden  the  public's  ability  to  traverse  to  and  along  the 
shorefront."  Therefore  the  Commission  could  properly  require  the  Nollans  to  offset  that  burden  by  providing 
additional  lateral  access  to  the  public  beaches  in  the  form  of  an  easement  across  their  property.  The 
Commission  also  noted  that  it  had  similarly  conditioned  43  out  of  60  coastal  development  permits  along  the 
same  tract  of  land,  and  that  of  the  17  not  so  conditioned,  14  had  been  approved  when  the  Commission  did 
not  have  administrative  regulations  in  place  allowing  imposition  of  the  condition,  and  the  remaining  3  had 
not  involved  shorefront  property. 


... 
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Justice  BLACKMUN,  dissenting. 

I  do  not  understand  the  Court's  opinion  in  this  case  to  implicate  in  any  way  the  public-trust  doctrine.  The 
Court  certainly  had  no  reason  to  address  the  issue,  for  the  Court  of  Appeal  of  California  did  not  rest  its 
decision  on  Art.  X.  §  4.  of  the  California  Constitution.  Nor  did  the  parties  base  their  arguments  before  this 
Court  on  the  doctrine. 

1  disagree  with  the  Court's  rigid  interpretation  of  the  necessary  correlation  between  a  burden  created  by 
development  and  a  condition  imposed  pursuant  to  the  State's  police  power  to  mitigate  that  burden.  The  land- 
use  problems  this  country  faces  require  creative  solutions.  These  are  not  advanced  by  an  "eye  for  an  eye" 
mentality.  The  close  nexus  between  benefits  and  burdens  that  the  Court  now  imposes  on  permit  conditions 
creates  an  anomaly  in  the  ordinary  requirement  that  a  State's  exercise  of  its  police  power  need  be  no  more  than 
rationally  based...  In  my  view,  the  easement  exacted  from  appellants  and  the  problems  their  development 
created  are  adequately  related  to  the  governmental  interest  in  providing  public  access  to  the  beach.  Coastal 
development  by  its  very  nature  makes  public  access  to  the  shore  generally  more  difficult.  Appellants'  structure 
is  part  of  that  general  development  and,  in  particular,  it  diminishes  the  public's  visual  access  to  the  ocean  and 
decreases  the  public's  sense  that  it  may  have  physical  access  to  the  beach.  These  losses  in  access  can  be 
counteracted,  at  least  in  part,  by  the  condition  on  appellants'  construction  permitting  public  passage  that 
ensures  access  along  the  beach. 

Traditional  takings  analysis  compels  the  conclusion  that  there  is  no  taking  here.  The  governmental  action  is  a 
valid  exercise  of  the  police  power,  and,  so  far  as  the  record  reveals,  has  a  nonexistent  economic  effect  on  the 
value  of  appellants'  property.  No  investment-backed  expectations  were  diminished.  It  is  significant  that  the 
Nollans  had  notice  of  the  easement  before  they  purchased  the  property  and  that  public  use  of  the  beach  had 
been  permitted  for  decades.  For  these  reasons,  1  respectfully  dissent. 

justice  STEVENS,  with  whom  Justice  BLACKMUN  joins,  dissenting. 

The  debate  between  the  Court  and  Justice  BRENNAN  illustrates  an  extremely  important  point  concerning 
government  regulation  of  the  use  of  privately  owned  real  estate.  Intelligent,  well-informed  public  officials  may 
in  good  faith  disagree  about  the  validity  of  specific  types  of  land-use  regulation.  Even  the  wisest  lawyers  would 
have  to  acknowledge  great  uncertainty  about  the  scope  of  this  Court's  takings  jurisprudence.  Yet,  because  of 
the  Court's  remarkable  ruling  in  First  En<!:lish  Evamelical  Lutheran  Church  of  Glendale  v.  Los  Angeles  County,  482 
U.S.  304.  (1987).  local  governments  and  officials  must  pay  the  price  for  the  necessarily  vague  standards  in  this 
area  of  the  law.... 

I  write  today  to  identify  the  severe  tension  between  that  dramatic  development  in  the  law  and  the  view 
expressed  by  Justice  BRENNAN'S  dissent  in  this  case  that  the  public  interest  is  served  by  encouraging  state 
agencies  to  exercise  considerable  flexibility  in  responding  to  private  desires  for  development  in  a  way  that 
threatens  the  preservation  of  public  resources.  1  like  the  hat  that  Justice  BRENNAN  has  donned  today  ...  and  I 
am  persuaded  that  he  has  the  better  of  the  legal  arguments  here.  Even  if  his  position  prevailed  in  this  case, 
however,  it  would  be  of  little  solace  to  land-use  planners  who  would  still  be  left  guessing  about  how  the  Court 
will  react  to  the  next  case,  and  the  one  after  that...  Like  justice  BRENNAN,  I  hope  that  "a  broader  vision 
ultimately  prevails."  . 

I  respectfully  dissent. 

Note:  how  much  can  be  taken? 

In  Nollan,  the  U.S.  Supreme  Court  established  the  "essential  nexus"  test  as  the  yardstick  against  conditions  will 
be  assessed.  But,  assuming  there  is  a  nexus  between  the  requirement  and  legitimate  regulatory  objectives,  how 
heavy  a  burden  can  the  landowner  be  required  to  bear?  This  question  was  answered  in  Dolan  v.  City  ofTijiard. 
512  U.S.  374  (1994).  In  that  case,  an  owner  who  applied  for  a  permit  to  expand  her  store  was  required  to 
dedicate  the  portion  of  her  property  that  lies  within  the  100-year  floodplain  of  a  nearby  creek  for  the 
improvement  of  a  storm  drainage  system.  In  addition,  because  the  larger  store  would  supposedly  increase 
traffic,  the  owner  was  also  required  to  dedicate  an  additional  15-foot  strip  of  land  adjacent  to  the  floodplain — 
some  10%  of  the  property — for  a  pedestrian/bicycle  pathway  (to  be  part  of  the  City's  interconnecting  system  of 
bike  paths).  The  Court  found  that  the  condition  met  the  essential  nexus  test,  but  was  nevertheless  invalid 
because  it  failed  the  "rough  proportionality  test".  The  Court  said:  "Cities  have  long  engaged  in  the 
commendable  task  of  land  use  planning,  made  necessary  by  increasing  urbanization  particularly  in 
metropolitan  areas  such  as  Portland.  The  city's  goals  of  reducing  flooding  hazards  and  traffic  congestion,  and 
providing  for  public  greenways,  are  laudable,  but  there  are  outer  limits  to  how  this  may  be  done.  "A  strong 
public  desire  to  improve  the  public  condition  [will  not]  warrant  achieving  the  desire  by  a  shorter  cut  than  the 
constitutional  way  of  paying  for  the  change."  (citing  Pennsylvania  Coal,  260  U.  S.,  at  416). 
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